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INTERPRETATION OF REGULATION B

New Jersey Statute Prohibiting Marital Status Inquiries

To A ll Member Banks, and Others Concerned, 
in the Second Federal Reserve District:

The Board of Governors of the Federal Reserve System has issued an interpretation of 
its Regulation B, “ Equal Credit Opportunity,”  in response to a request to determine 
whether a certain New Jersey statute is inconsistent with the Equal Credit Opportunity Act 
and Regulation B, and is therefore preempted. The New Jersey statute prohibits inquiries 
regarding marital status in connection with credit applications. The Board of Governors has 
determined that the New Jersey law and other substantially similar State laws are not incon
sistent with the ECOA and Regulation B, and accordingly are not preempted.

Enclosed is a copy of the interpretation of Regulation B. Questions regarding the inter
pretation may be directed to our Regulations Division (Tel. No. 212-791-5914).

T h o m a s  M .  T i m l e n , 

F irs t V ice  P r e s id e n t.
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Board of Governors of the Federal Reserve System

EQUAL CREDIT OPPORTUNITY

INTERPRETATION OF REGULATION B 
(Docket No. R-0248)

(effective September 26, 1979)

AGENCY: Board of Governors of the Federal 
Reserve System.

ACTION: Interpretation.

SUMMARY: In response to a request to deter
mine whether a New Jersey law is inconsistent 
with the Equal Credit Opportunity Act and 
Regulation B and therefore preempted, the Board 
has decided that a law creating an absolute ban on 
marital status inquiries is not inconsistent with the 
ECO A and Regulation B.

EFFEC TIVE D ATE: September 26, 1979.

FOR FURTHER INFORMATION CONTACT: 
Robert C. Plows, Section Chief, Division of Con
sumer Affairs, Board of Governors of the Federal 
Reserve System, Washington, D.C. 20551 
(202-452-3667).

SUPPLEM ENTARY INFORM ATION: Pur
suant to its authority under § 705(f) of the Equal 
Credit Opportunity Act (15 U.S.C. 1691d(f)) to 
determine whether state laws are inconsistent with 
the ECOA and Regulation B, the Board issues the 
following interpretation, effective September 26, 
1979.

§ 202.1104 State laws prohibiting marital 
status inquiries generally are not inconsistent 
with Equal Credit Opportunity Act.

The Board has been asked to determine whether 
a New Jersey stature that prohibits marital status 
inquiries in connection with a credit application is 
inconsistent with the Equal Credit Opportunity 
Act (15 U.S.C. 1691-1691(0). as implemented by 
Regulation B (12 CFR Part 202), and therefore 
preempted. The issue is whether an absolute ban 
on marital status inquiries is inconsistent with that 
portion of § 202.5(d)(1) of Regulation B that per
mits marital status inquiries.

The New Jersey statute* * generally bars marital 
status inquiries in connection with all credit ap
plications. On the other hand, § 202.5(d)(1) of 
Regulation B provides that a creditor may request 
an applicant’s marital status when the applicant 
applies for credit with another person or relies on 
another person’s income or assets or when the ap
plicant seeks credit secured by collateral. For the 
reasons set forth below, the Board has determined 
that the New Jersey statute is not inconsistent with 
the ECOA.

A preemption determination requires a two-step 
analysis. First, the Board must determine whether 
the state law is inconsistent and, second, whether 
the state law is more protective of an applicant. If 
the Board determines that a state law is not incon
sistent, however, then consideration of the “more 
protective” issue is not required.

In resolving the inconsistency issue, the first and 
key question is whether the New Jersey statute re
quires or permits a practice prohibited by the 
ECOA. If it does, then clearly it is inconsistent.

* N e w  J e r s e y  S ta t .  A n n o t .  1 0 :1 5 -1 2 (i) (2 )  p r o v id e s  (e m p h a s is  
a d d ed ):

It s h a ll  b e .  . .a n  u n la w fu l  d is c r im in a t io n :

i .  F o r  a n y  p e r s o n , b a n k , b a n k in g  o r g a n iz a t io n , m o r tg a g e  
c o m p a n y ,  in s u r a n c e  c o m p a n y  o r  o th e r  f in a n c ia l  in s t itu t io n ,  
le n d e r  o r  c re d it  in s t itu t io n  t o  w h o m  a p p lic a t io n  is  m a d e  fo r  a n y  
lo a n  o r  e x te n s io n  o f  c re d it  in c lu d in g  b u t n o t  lim ite d  to  a n  a p 
p lic a t io n  fo r  f in a n c ia l  a s s is ta n c e  fo r  th e  p u r c h a s e ,  a c q u is it io n ,  
c o n s tr u c t io n ,  r e h a b il i t a t io n , rep a ir  o r  m a in te n a n c e  o f  a n y  rea l 
p r o p e r ty  o r  p a r t  o r  p o r t io n  t h e r e o f  o r  a n y  a g e n t  o r  e m p lo y e e  
th e r e o f:

*  ♦  *

(2 )  to use any form  o f  application fo r  s u c h  lo a n ,  e x te n s io n  
o f  c r e d it  o r  f in a n c ia l  a s s is ta n c e  or to make any record or in
quiry in  c o n n e c t io n  w ith  a p p lic a t io n s  fo r  a n y  s u c h  lo a n ,  e x te n 
s io n  o f  c r e d it  o r  f in a n c ia l  a s s is ta n c e  which expresses, d ir e c t ly  
o r  in d ir e c t ly ,  any limitation, specification or discrimination as 
to  r a c e , c r e e d , c o lo r ,  n a t io n a l  o r ig in ,  a n c e s tr y ,  marital status, 
s e x  o r  n a t io n a lit y  o r  a n y  in t e n t  t o  m a k e  a n y  s u c h  l im ita t io n ,  
s p e c i f ic a t io n  o r  d is c r im in a t io n ;  unless otherwise required by 
law or regulation to retain or use such information.
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But it does not. Indeed, the New Jersey statute 
does just the opposite; it prohibits a practice per
mitted by the ECOA.

Regulation B permits a creditor to ask about an 
applicant’s marital status when the applicant ap
plies for other than individual, unsecured credit. 
This regulatory provision implements a statutory 
determination that a marital status inquiry made 
for the purpose of ascertaining a creditor’s rights 
and remedies does not represent marital status 
discrimination under the ECOA. Furthermore, 
the act and regulation permit creditors to consider 
state property laws affecting creditworthiness even 
if those laws make distinctions based upon marital 
status.

The New Jersey statute under review clearly 
prevents a creditor from taking advantage of the 
ECOA and Regulation B provisions noted in the 
preceding paragraph. In that sense, it might be 
considered “ inconsistent” with federal law. The 
purpose of the provisions in the ECOA and Regu
lation B that permit marital status inquiries in cer
tain circumstances, however, is to accommodate 
state laws that may affect creditworthiness. Thus, 
in this case, if the New Jersey statute banning 
marital status inquiries precludes consideration of 
factors under other New Jersey laws that affect 
creditworthiness, the inconsistency, in the Board’s 
opinion, is between the differing New Jersey laws, 
not between state and federal law.

The New Jersey legislature obviously has made 
a policy judgment that collection of information 
regarding an applicant’s marital status for the pur
pose of determining a creditor’s rights and 
remedies is not necessary. The ECOA leaves that 
judgment to state law. Therefore, the ap
propriateness of the New Jersey legislature’s deci

sion is not an issue in this matter. Since a New 
Jersey creditor can comply with the New Jersey 
statute without violating the ECOA, the Board 
believes that the laws are not inconsistent on the 
basic point of marital status discrimination.

Two remaining questions relevant to deciding 
whether the New Jersey statute is inconsistent are:

(1) Does the state law prevent a creditor from 
seeking information required for monitor
ing purposes under § 202.13 of Regulation B 
or under substitute monitoring programs 
imposed by the other federal enforcement 
agencies listed in § 704 of the ECOA?

(2) Does the state law prevent a creditor from 
making inquiries concerning information 
required for the establishment of special 
purpose credit programs under § 202.8 of 
Regulation B?

The answer to these two questions also is that it 
does not. The Board interprets the language in the 
last sentence of the New Jersey statute — “ unless 
otherwise required by law or regulation to retain 
or use such information” — to provide specifi
cally for compliance with these provisions of 
Regulation B.

Based on this analysis, the Board has 
determined that the New Jersey statute, along with 
other substantially similar state laws prohibiting 
marital status inquiries in connection with a credit 
application, are not inconsistent with the ECOA 
and Regulation B and therefore are not preempted 
if those laws permit marital status inquiries in 
accordance with §§ 202.8 and 202.13 of 
Regulation B.

By order of the Board of Governors, effective 
September 26, 1979.
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